
Current News

The 1934 Swiss Banking Secrecy Law has not been changed and 
will not be changed. This was repeated by the Swiss Finance Minister 
and published on the official site of the Swiss government on March 
14, 20091. The law provides for imprisonment (up to 5 years) for any 
bank employee who divulges confidential client information as well 
as for anyone who attempts to persuade such an employee to violate 
banking secrecy (art, 47.1a and 1b, and 47.3 LB. The prosecution 
takes place even if no individual client has filed a criminal complaint2. 
This is what continues to make Swiss Banking Secrecy so special 
even today and the authorities (FINMA and Ministry of Justice) have 
signaled in recent cases that they do take Banking Secrecy seriously. 
All communications to foreign governments by regulated Swiss 
entities subject to secrecy rules may, and are, only tolerated if routed 
trough and under the supervision of Swiss authorities and private 
client information is not disclosed to foreign supervisory authorities 
even when they are doing on site inspections in Switzerland of banks 
for which they are responsible on a consolidated basis. 

However, foreign clients should worry about the most recent 
developments in tax matters because the Swiss secrecy law also 
provides that bank secrecy does not apply when there is a statutory 
duty to inform the Swiss authorities (art. 47.5 LB). And such a duty 
exists now, whenever a foreign tax administration asks for information 
in the context foreseen by the tax treaties, if Switzerland has 
concluded such a treaty with the requesting state. 

Even if the Federal Law on International Judicial Assistance in Penal 
Matters still excludes judicial assistance in tax matters which are 
not frauds under Swiss criminal law (Art. 3.3 EIMP), Switzerland will 
grant administrative assistance in relation to facts that have occurred 
after January 1, 2010 under some of the treaties concluded to avoid 
double taxation. 

This is what has changed, since the Swiss Federal government has 
publicly stated that the distinction between tax evasion or avoidance 
and tax fraud will be abandoned in the new tax treaties negotiated 
by Switzerland3. Information may now be exchanged on a case-
per-case basis in response to specific and justified requests for 
administrative assistance in tax matters. 
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The government has however also stated that the changes will only 
enter into force once the treaties have been renegotiated, and without 
retroactive effect, i.e. information will be exchanged if and when 
a new treaty or the amended tax treaty enters into force, but 
not for matters regarding the period before the new treaty was 
agreed (no retroactive effect to the period before the new rules 
were made public)4.

The date from when on the new provisions on exchange of 
information apply is normally the year following the entry into force of 
the new or revised treaty5.

The revised Treaties are being examined and ratified by the Swiss 
Parliament rather quickly, and it is unlikely that a Swiss referendum 
will be launched against such amended treaties. This reflects the 
fact that the new rules imposed in 2009 by the G-2O countries are 
considered as unavoidable and therefore not worth a domestic 
political battle with no direct impact on the voters. Indeed banking 
secrecy will continue to protect the privacy of Swiss taxpayers 
against inquiries from the Swiss tax authorities in the absence of tax 
fraud.

The exchange of information will only apply to serious cases 
(probably more than CHF 100’000.- of taxable revenue not disclosed 
or assets exceeding CHF 1’000’000.-) because neither the requesting 
states nor the requested state have the human resources to handle 
many cases at the same time6.

Residents around the world with Swiss bank accounts do therefore 
not need to worry excessively about their Swiss assets at the present 
time. 

All clients of Swiss banks should however seek advice as to ways 
to improve their protection in light of the new Swiss policy. Even if 
nothing about their confidential asset holdings will be disclosed by 
Switzerland in the near future to their home tax authorities, they need 
to consult their advisors sooner rather than later to adjust to the new 
situation, i.e. before the period for which foreign tax administrations 
will be able to seek information, i.e. in some cases anytime after 
January 1, 2010. 

1	 Bank secrecy remains intact  
	 http://www.efd.admin.ch/dokumentation/medieninformationen/00467/index.html?lang=en&msg-id=25889 
2	 Loi fédérale  sur les banques et les caisses d’épargne 
	 http://www.admin.ch/ch/f/rs/952_0/a47.html
3	 Switzerland to adopt OECD standard on administrative  assistance  in fiscal matters  
	 http://www.efd.admin.ch/dokumentation/medieninformationen/00467/index.html?lang=en&msg-id=25863
4	 Procedure to amend the treaty obligations of Switzerland to provide information to foreign tax administrations
	 http://www.efd.admin.ch/00468/index.html?lang=en&msg-id=28889 
5	 See official comment re: Switzerland and Austria sign revised double taxation agreement 
	 http://www.efd.admin.ch/00468/index.html?lang=en&msg-id=28889 
6	 In the address by Swiss President Hans-Rudolf Merz at OECD High Level Conference on September 9 in Lucerne he publicly declared once more:
	 “I strongly believe that it is a serious mistake for political actors to focus one-sidedly on a minority of tax evaders. Such a policy omits the vast majority 	
	 of (law-abiding) taxpayers, who diligently and properly contribute their share to public finances. It is a poor reflection of the State if it distrusts its citizens 	
	 and places them under a blanket of suspicion. Moreover, there is a risk that citizens for their part lose their trust in the State. 	
	 http://www.efd.admin.ch/00468/index.html?lang=en&msg-id=28941. It is hard to oppose more clearly openly and adamantly the policy advocated by France, Germany and the USA.



Once the new treaties enter into force, the Swiss authorities will be 
bound to order Swiss banks or asset managers to put at the disposal 
of the Swiss authorities even information not needed for Swiss 
domestic tax purposes. The Swiss tax administration will therefore 
become the long arm of foreign tax administrations around the world.

Whenever judicial or administrative assistance is granted, the Swiss 
banks are ordered to put at the disposal of the Swiss authorities 
copies of all banking documents, including the names of the 
beneficial owner, settlor, protector, and beneficiaries, if in the bank’s 
files. This is followed by a review by the Swiss authorities of what 
documents are relevant to meet the request for information presented 
by the foreign state. 

The Swiss authorities will not check if the request is legitimate, but 
only if the request meets the formal requirements for assistance and 
if the banking documents are potentially relevant in the context of the 
investigation described by the foreign state. 

The legal owner of the bank account may then object to the 
forwarding of the information, for instance if it discloses the names 
of third parties, who may have made payments on the account or 
who may have received funds from said account, but who are totally 
unrelated to the foreign investigation. 

Such objections will however only be successful if the information is 
obviously outside the scope of the investigations described by the 
foreign authorities. 

An appeal for judicial review of the Swiss administrative decision is 
possible, but only very few appeals are upheld in practice, because 
the Swiss courts have been extremely lax in their interpretation of 
what was a fishing expedition. 

The Swiss government has insisted that the practice of requiring the 
name of the person investigated must be maintained in the future. 
The agreement signed on August 27, 2009 with France is however 
already the subject of differing interpretations between Switzerland 
and France7.

The evolution of this exchange of information upon specific request 
and the way it will be interpreted by the Swiss administration and the 
Swiss courts will have to be monitored closely during the years to 
come.

A separate article8  deals with what is considered as “similar to 
fraud” by Swiss Courts in the context of information requested by the 
US authorities9  and yet another memorandum deals with ways to 
protect efficiently privacy and confidentiality10  under the new Swiss 
regime as it emerged during the spring of 200911  12  13.
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