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~Editorial-

Legislation on the acquisition of
real estate in Switzerland by
persons domiciled abroad is defi-
nitely a very complex matter. One
need only consider that the legal
situation may be different depending
on the nature of the real estate
— whether it is for commercial or
residential usage — or on the origin
of the foreign purchaser — a national
of the European Union or of another
country, with or without a residence
permit. Similarly, the location of the
property may also alter the legal
situation, depending on whether or
not it is located in a tourist area...

Furthermore, what we were envis-
aging barely one year ago is being
confirmed today: total deregulation
is clearly no longer on the agenda.
This makes it all the more advisable
to continue with the task that we
had embarked upon — we would
point out that this Newsletter is the
third that we are devoting to the
subject of the “Lex Koller” — that
is, summarizing briefly and compre-
hensibly the different facets of this
specifically Swiss legal issue. We feel
that this forms part of the roles and
mission of SPG Finest Properties,
a considerable and growing pro-
portion of whose customers are of
foreign origin.

L.
Thierry Barbier-Mueller

Chief Executive Officer
of the SPG Group

ACQUISITION OF HOLIDAY HOMES IN SWITZERLAND

BY FOREIGNERS

from outside the UE and EFTA with no C residence permit in Switzerland

By Maitre Cyril Troyanov and Ms. Sophie Laurent, Secretan Troyanov,

Attorneys-at-law.

The benefit of one of the best qualities of
life in the world has made Switzerland an
attractive country for the purchase of real
estate. Considering its environment, eco-
nomic stability, security and tax advantages,
Switzerland is a privileged place in which
to live or spend one’s vacations.

However, in the face of fears that foreign-
ers may take possession of Swiss soil, in
particular in certain highly touristic regions,
the authorities have, since the beginning of
the 19605, implemented measures intended
to restrict access to property by foreigners

THE SCOPE OF THE LFAIE

in Switzerland. Currently it is the Federal
Law dated December 16, 1983 on the ac-
quisition of real estate by persons domici-
led abroad (LFAIE also referred to as ‘' Lex
Friedrich” or “Lex Koller”) that regulates
access to property.

In order to determine whether you are
affected by the scope of the LFAIE, you
must consider (1) your country of origin,
and (2) if applicable, whether you hold a
residence permit in Switzerland. As a rule,
the principles for applying the LFAIE are
as follows:

With no With an “L” With a “B” With a “C”
residence permit residence residence residence
in Switzerland permit (cf.1) permit (cf.2) permit (cf.3)
National of Subject to the Same treatment Same treatment Same treatment
EU or EFTA LFAIE as a Swiss citizen | asa Swiss citizen | as a Swiss citizen
National of Subject to the Subject to the Subject to the Same treatment
other countries LFAIE LFAIE LFAIE as a Swiss citizen

(1) L Permit: residence permit for a short stay in Switzerland (less than | year).
(2) B Permit: residence permit for a one-year stay in Switzerland (EU nationals: valid 5 years).
(3) C Permit: permit granting full residence rights in Switzerland, which is obtained after 5 or 10 years, depending on one's nationdlity.
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In what follows the persons subject to
the LFAIE will be referred to generally as
“Foreigners”.

W Purchase of d holiday home

A Foreigner may only purchase a holiday
home in the cantons offering this possibility
in their cantonal legislation, i.e. = Appenzell
Ausserrhoden (AR), Bern (BE), Fribourg
(FR), Glarus (GL), Grisons (GR), Jura (JU),
Lucern (LU), Neuchatel (NE), Nidwald
(NW), Obwald (OW), St. Gallen (SG),
Schwyz (SZ), Schaffhausen (SH), Ticino
(Th), Uri (UR),Vaud (VD) and Valais (VS).
It is therefore not possible to purchase a
property of this type in the other cantons;
for example, in Geneva or Zurich.

Furthermore the property that is being
considered must be located in one of the
tourist regions defined as such by the can-
ton on the territory of which it is located.

Finally, the authorization will only be grant-
ed within the limit of the annual quota in
force for the zone in which the property is
located.To this end, you have to apply for an
authorization to the cantonal authority of
the place where the real estate that you are
interested in is located. The application may
only be made in your own name and not
through a company.

The plot must have a maximum surface
area of 1000 sq. metres. However, in
practice the surface area may be up to
1500 sq. metres, but the projected purchase
will then be transmitted for review to the
first instance authority to examine whether
this purchase constitutes a capital invest-
ment (which is a case prohibited by the
LFAIE).

The maximum size of the floor surface area
will be 200 sq. metres. In actual fact, the
maximum size may also be up to 250 saq.
metres.

If you wish to acquire a plot of land to build
on, you will have to begin construction within
a maximum period of one to two years.

You will have the option of letting this prop-
erty temporarily, but you will not be able to
let it all year round.

Quota system

In order to fight against an uncontrolled
increase in second homes and holiday homes
in the tourist locations and in order to
counter the proliferation of ** cold beds” (hol-
iday homes that are rarely used), the Federal
Government has instituted an authorizations
quota system for the purchase of holiday
homes in these places.

The number of annual authorizations for the
whole of Switzerland amounts to 1500 for
the year 2008. The Swiss government allo-
cates the quotas for each canton according
to their designation as tourist regions and to
the proportion of real-estate property which
is foreign-owned on their territory.

Since the tourist cantons (Valais, Vaud,
etc.) quickly use up their quotas, the Fed-
eral Office of Justice may, at their request,
transfer unused quotas between cantons
on October 1 of any given year However,
the number of additional authorizations
can, in no event, exceed half of the quota
of authorizations that was initially granted.

It should be noted that no authorization
taken from the quota is required if the seller
of the real estate in question was a Foreigner
already holding an authorization to purchase
said holiday home.

Finally, if you yourself, your spouse or your
child aged less than |8 years already own a
second home or holiday home in Switzer-
land, you will not be able to purchase another
property of the same type without previously
having sold the first piece of real estate.

Procedure

In practice, if you decide to purchase a prop-
erty, you will go through a notary public.
After having arranged for the mortgage if nec-
essary, after signing the deed of sale (except
in the canton of Valais, see below) and after
having paid a certain percentage of the sale's
price at the time of signing, the notary will
complete the required procedures with the
competent authority at the cantonal level so
that you obtain the necessary authorization.
The balance of the purchase price will be
payable at the time of the definitive purchase.
It is not possible to be specific about the ave-
rage period of time required to obtain the
authorization because it can vary between six
months and two vears (1), depending on the
municipality concerned. In the meantime one
can still envisage requesting a temporary ren-
tal of the property from the vendor, subject
to payment of a rent. Furthermore the possi-
ble consequences in the event of denial of the
final authorization must be foreseen between
the vendor and purchaser.

Canton of Valais (VS)

The government has determined more than
[17 places where the purchase of holiday
homes is deemed necessary for the devel-
opment of tourism.

The 2008 quota for holiday homes amounts
to 330 units.

Allocation of the individual authorizations is
attributed by the Legal department of the
Land Registry, which is the competent first-
instance authority::

m on the basis of the applications submitted,
m by giving priority to sales of dwellings
which, owing to the way in which they will be
utilized, will ensure a better occupancy rate
(e.g. operating or letting contracts),

m by taking account of a reasonable ratio
between existing and new holiday homes,

m and of a balanced ratio between Swiss and
foreign property owners.
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The three main regions that benefit from the
quota are:

m Sierre: 24 % of the quota

m Martigny-Entremont: 20%

m Sion — Hérens — Conthey: 18.4%

It should be noted that, due to the dispro-
portion between the quota and the number
of actual applications, the canton requires
that a property be owned for at least 10
years before it is allowed to be resold to a
Foreigner (there is no minimum period for
resale to a Swiss purchaser).

Canton of Vaud (VD)

The government has drawn up a list of 26
localities in which the purchase of a holiday
home may be authorized. They are, notably,
Chateau d'Oex, Chexbres, Lausanne (only
for apartments in an aparthotel), Leysin,
Montreux orVevey.

The 2008 quota for holiday home author-
izations is 175. Allocation of the quota within
the canton is carried out in particular in the

Canton of Bern (BE) (Saanen—Gstaad)

In this canton, foreign demand is focused
mainly on a few extremely popular tourist
resorts.

A list of 52 tourist localities where it is pos-
sible to purchase a holiday home, including
Saanen (the municipality where Gstaad is lo-
cated) has been adopted. It should be noted
that 24 municipalities have introduced a pro-
visional freeze on authorizations, including
Bienne and Gessenay.

It is established that in some
localities, the waiting period for
registration of deeds of sale to
Foreigners was greater than
three years. The result is ob-
viously legal uncertainty for the
purchasers.

Thus the State Council of Valais,
after having introduced in 2007
a moratorium suspending the
signing of new deeds of sale,
decided to take new measures
aimed at limiting this lack of le-
gal certainty.

SWITZERLAND AND
ITS CANTONS

For the year 2008, the annual
quota for the canton amounts
to 140 units. The quota of
authorizations is, however, like-
wise used up very quickly. Thus
in September 2007 the annual
quota of 130 units for holiday
homes (about half of which
was for Saanen) was already
completely used up.

The first-instance authority with
competency to grant author
izations is the prefect of the
district in which the property
is located.

One particular result of this is that the
drawing up of deeds of sale will only be
authorized once a unit has been taken from
the quota. From now on the procedure is
as follows:

m the application must be filed, together with
a declaration of intent, with the Land Register
Service,

H a guarantee that the unit will be allocated
is then (or may then be) granted,

m the deed of sale may only be signed once
the guarantee has been obtained.

Furthermore some localities of the canton
have adopted even more restrictive meas-
ures by creating reserved zones or by adopt-
ing regulations governing the quotas and the
way they are determined.

light of the regional development programmes
and the situation on the housing market.

The first-instance cantonal authority in charge
of granting authorizations is the Real Estate
Commission section II.

The quota of authorizations is frequently
used up already by the end of the first half
of the year. For example, at the beginning of
September 2007, 218 applications were still
pending, as the 160 annual authorizations
had already been allocated by that date.

The region most affected by the queue to
obtain an authorization is the Lavaux — Ri-
viera area (Chexbres, Chardonne, La Tour
de Peilz,Vevey, Montreux, Veytaux), which ac-
counts for 45 % of the pending applications.

The allocation criteria in the canton are as
follows:

® The financing must be guaranteed,

m The projects best suited to regional tour-
ism development have priority,

m Projects to build, enlarge, or renovate
hotels take preference over projects to
construct holiday apartments,

m Projects for which a valid building permit
has been granted have priority and

m The date on which the application is
submitted is considered determining only in
the last resort.

Canton of Fribourg (FR)

The 2008 quota allocated to the canton
amounts to 50 units for holiday homes.
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The competent authority for granting
authorizations is the Commission for the
acquisition of real estate by persons domi-
ciled abroad.

The government has drawn up a list of 20
localities where the acquisition of holiday
homes by Foreigners is necessary for the
development of tourism; they include Bulle,
Gruyeres or Chatel-Saint-Denis.

Canton of Jura (JU)

The 2008 quota amounts to 20 units for hol-
iday homes.

A decree has drawn up a list of 18 localities
where the purchase of holiday homes may
be authorized. The first-instance authority
with competency to receive authorization
applications is the Legal Department of the
Canton of Jura.

Canton of Neuchatel (NE)

The 2008 quota amounts to 35 units for hol-
iday homes.

A decree has specified the tourist localities in
the canton, 50 including La Chaux-de-Fonds
or Neuchétel.

The first-instance authority with competen-
cy to grant authorizations is the Cantonal
Commission for approval of real-estate
acquisitions by persons domiciled abroad.
As a rule, the authorizations that are part of
the quota are granted in the order in which
the applications were made.

B Towards the repeal of these

restrictions?

A consultation procedure had been intro-
duced at the end of 2005 in order to ex-
amine the advisability of repealing the LFAIE.

Following the successive amendments made
to this law, its scope has been considerably
restricted. At the present time the priority
of the federal authorities is rather to limit
the number of second homes and holiday
homes for environmental-protection and
regional-planning reasons, whatever the pur-
chaser's nationality.

SUMMARY FOR THE PURCHASE OF HOLIDAY HOMES:

m Maximum surface area of the plot: 1000 sg. metres
m Maximum floor surface area: 200 sq. metres
B The dwelling must be located in a tourist locality

B The Foreigner must obtain an authorization prior to the purchase

Canton ‘ N"mlt::c';ﬁ:ig"ﬁ“ Canton ‘ Annual quotas 2008

Valais 17 Valais 330

Berne 52 Berne 140
Neuchatel 50 Neuchatel 35

Vaud 26 Vaud 175
Fribourg 20 Fribourg 50

Jura 18 Jura 20

In July 2007, the Swiss government had
adopted a message about the repeal of the
LFAIE and a message about the amendment
of the Federal Law on town and regional
planning. In order to ensure that the re-
peal of the LFAIE does not lead to a sharp
increase in demand for second homes or
holiday homes in the tourist areas, the pro-
posed solution was to oblige the cantons to
regulate the construction thereof by means
of their master plans.

However, the Swiss Parliament refused to
repeal this law on March || this year It
considered in particular that the envisaged
accompanying measures were not strict
enough to prevent property speculation
and the problem of “cold beds". The fears
of the different players involved are mainly
apprehension that foreign speculators may
take control of the market and fear of in-
creased property speculation.

The Swiss government will therefore have
to review its position; in particular, it is en-
visaged to introduce a minimum duration of
residence in Switzerland as a condition for
the purchase of a second home. The status
quo therefore currently remains in place.

X X %

In conclusion even though one sometimes
hastobe very patientin orderto purchasea
holiday home in some popular tourist
localities, it is still perfectly possible for
Foreigners to purchase real estate and the
assistance of attorneys-at-law or notaries
public will enable you to overcome the final
obstacles on the road to owning property
in Switzerland.

The quotas indicated in this article correspond
to those granted for the year 2008.

N.B. The content of the present article is
intended to be purely general in scope and
each particular case has to be analysed on
its specific merits. m
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